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ABSTRACT

A squeeze-out is a mechanism used by a majority shareholder in a
corporation to force out those in the minority. This article begins
with a discussion of whether a squeeze-out should be allowed under
the fundamental corporate law principle of majority rule. In spite of
concerns for minority shareholders, it is reasonable to seek legisla-
tion to minimize the negative aspects of squeeze-outs rather than to
simply deny the mechanism altogether. To reduce the risk of the
majority’s exploiting minority shareholders through squeeze-outs,
any squeeze-out legislation should be carefully designed, thereby
guaranteeing fair compensation for minority shareholders.

For comparative research, this article reviews squeeze-out devices
available in the United States, the United Kingdom, and Germany
and classifies the devices into three categories: (1) tender offer
squeeze-outs, as in compulsory acquisitions in the U.K.; (2) cash-out
merger squeeze-outs, as in the long-form mergers in the U.S.; and (3)
supermajority type squeeze-outs, as stipulated in the German Stock
Corporation Act. Alternatively, a squeeze-out may be characterized
in one of two conditions by either: (1) controlling shareholder or
incumbent management (control-maintained type); or (2) outside
investors (control-transferred type). This article attempts to demon-
strate the way each condition affects the risk of the majority share-
holder’s exploiting the minority shareholders. For example, tender
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offer squeeze-outs, whether combined with control-maintained or
control-transferred situations, are likely to provide fair compensa-
tion. However, cash-out merger squeeze-outs and supermajority
type squeeze-outs, when combined with control-maintained situa-
tions, might fail to provide sufficient protection in the process of
forcing out the minority.

The Korean government announced its plan to introduce cash-out
merger squeeze-outs and supermajority type squeeze-outs in its KCC
Reform Bill of 2008. This article supports the decision by the Korean
government to move in the direction of creating more flexible
squeeze-out mechanisms. The government, however, should take
into consideration some of the unique features of Korean business
practice. The government should also account for the fact that
Korea’s corporate governance system is still based on a developing
economy. Specifically, many Korean companies have dominant or
controlling shareholders, and the level of general protection for
minority shareholders is still limited in Korea. If the Korean govern-
ment, as suggested in the Reform Bill of 2008, was to adopt cash-out
mergers and supermajority type squeeze-outs, it needs to be cogni-
zant of the risk of expropriation of minority shareholders and appro-
priately address the risk in its legislation.

I. INTRODUCTION

When the incorporated entity first emerged, the operation of the cor-
poration was based on mutual agreement among its shareholders.!
Because the charter was viewed as a contract among shareholders,? the
management of the corporation was subject to consensus among its
shareholders.> Thus, the nineteenth-century corporate law effectively
allowed all shareholders a veto right whenever their corporation wanted
to amend its charter or to adopt fundamental changes in its operation.* A
veto right, however, turned out to be an easy tool for minority sharehold-

1 In other words, shareholders in a corporation would stipulate to their rights and
obligations, the governance of the corporation, and other material terms on
management in the corporate charter and then operate the corporation pursuant to
that charter.

2 See Elliott J. Weiss, The Law of Take Out Mergers: A Historical Perspective, 56
N.Y.U. L. Rev. 624, 627 (1981) (“The basis for this rule was the view that the charter
was a contract, both among the corporation’s shareholders and between the
corporation and the state, in which every shareholder had vested rights.”).

3 See id.

4 Alexander Khutorsky, Coming in from the Cold: Reforming Shareholders’
Appraisal Rights in Freeze-Out Transactions, 1997 Corum. Bus. L. Rev. 133, 137
(1997); Barry M. Wertheimer, The Shareholders’ Appraisal Remedy and How Courts
Determine Fair Value, 47 DUKE L. J. 613, 618-19 (1998).
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ers to use to block a change that would serve collective interests, thereby
frustrating desirable economic progress.®

The appraisal right was developed in response to the inevitable tension
between shareholders, as parties to the corporate contract, and the eco-
nomic reality that granting a veto right to every minority shareholder
crippled the governance of large corporations.® The appraisal right
allowed the majority to decide what they thought was appropriate for the
corporation and provided a right of exit to minority shareholders by forc-
ing the corporation to repurchase minority shareholders’ shares if the
minority disagreed with the majority decision. Corporate statutes in
many countries, including Korea, have adopted the appraisal remedy in a
bid to enable the majority to operate a corporation with flexibility while
providing sufficient protection to the minority for the minority sharehold-
ers’ investment.”

The squeeze-out or freeze-out is another retreat in terms of minority
shareholders’ rights. Generally speaking, a squeeze-out is a mechanism
used by a majority shareholder in a corporation to force out those in the
minority.® A squeeze-out may be executed through various strategies
including a cash-out merger,” reverse stock split,’* two-step merger,'* or
compulsory acquisition.? In contrast to the appraisal remedy—where
minority shareholders decide whether to follow a blueprint suggested by
the majority—under a squeeze-out scheme, it is the majority shareholder
who decides the transfer of minority shareholders’ shares.

The relationship between the minority appraisal right and majority
squeeze-out right is illustrated in Table 1 below. The implication of the
appraisal right in Korea (as described in this paper) is slightly different
from the appraisal remedy in the United States. According to the Ameri-
can appraisal remedy, squeezed-out shareholders may invoke their right
of appraisal if ex post they are not satisfied with the amount of cash com-
pensation.’® However, according to the Korean appraisal right, the
minority shareholders who are faced ex ante with an important corporate

5 See In re Timmis, 93 N.E. 522, 523-24 (N.Y. 1910); see also Weiss, supra note 2, at
629 (describing this phenomenon as “tyranny by the minority”).

6 RoBeRT C. CLARK, CORPORATE Law 443-44 (1986).

7 See, e.g., DEL. CODE ANN. tit. 8, § 262 (2010); CaL. Corr. CopE § 1300 (West
2010); Sangbeob [Korean Commercial Code (KCC)], Act No. 10281, May 14, 2010,
art. 299-2 (S. Kor.).

8 See F. Hodge O’Neal, Minority Owners Can Avoid Squeeze-outs, 41 Harv. Bus.
REev. 150, 150 (1963); John C. Coates IV, “Fair Value” as Avoidable Rule of Corporate
Law: Minority Discounts in Conflict Transactions, 147 U. Pa. L. Rev. 1251, 1253
(1999).

9 See CLARK, supra note 6, § 12.1, at 501-02.

10 See id. at 502.

11 See id. § 12.2, at 516.

12 See id. § 12.1, at 503.

13 See DEL. CODE ANN. tit. 8, § 262 (2010).
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decision directed by the majority may choose not to continue their invest-
ments and may instead seek repurchase of their shares.™

TaBLE 1: ApprRAISAL RIGHT v. SQUEEZE-OUT RIGHT

No Appraisal Right by Appraisal Right by
Minority SH Minority SH
No Squeeze-out Right by (A) (B)
Majority SH Amendment to the AOI Business Transfer, Statutory
under the KCC Merger under the KCC
Squeeze-out Right by ©) (D)
Majority SH Claims for Sale By Compulsory Acquisition
Dominant SH under the Right v. Sell-out Right
German Stock Corporation | under the U.K. Companies
Act Act

Table 1 shows the occasions under which minority shareholders’
appraisal rights and/or majority shareholders’ squeeze-out rights can be
exercised. Where the appraisal rights or squeeze-out rights are legiti-
mately exercised, the minority shareholders’ investments would termi-
nate. It is true that minority shareholders may sell their shares in the
stock market at any time, thereby withdrawing their investments. The
appraisal right, however, plays an important role for the protection of
minority shareholders where the shares are unlisted or not actively
traded.

If an event does not provide minority shareholders with an appraisal
right or majority shareholder with a squeeze-out right, the event belongs
in category (A) in Table 1. An example of such an event would be an
amendment to the Articles of Incorporation under the Korean Commer-
cial Code (“KCC”). If an event provides minority shareholders with an
appraisal right while banning squeeze-outs by the majority, it would be
categorized as (B). An example of such an event would be a business
transfer and statutory merger under the KCC.

Once a squeeze-out by the majority is allowed (e.g., as in categories (C)
and (D)), the appraisal right held by minority shareholders becomes
subordinate to the squeeze-out right. Major events in a corporation tend
to be organized and arranged by the majority shareholder. ** Thus, if the
majority has already decided to squeeze the minority out and legitimately
exercise the majority’s rights, the minority has little choice: it may ask the
court for a re-evaluation of the stock price offered by the majority, but it
cannot hold out against the squeeze-out. Category (C) includes events
where the majority has a squeeze-out right even though no appraisal right
is conferred onto the minority. Claims by a dominant shareholder for the
remaining minority shares under the German Stock Corporation Act

14 Sangbeob [Korean Commercial Code (KCC)], Act No. 10281, May 14, 2010, art.
299-2 (S. Kor.).
15 See CLARK, supra note 6, § 12.2.5, at 513.
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would be an example of an event in this category. Meanwhile, category
(D) covers events that trigger both squeeze-out and appraisal rights. For
example, where an offeror succeeds in obtaining 90% or more of the total
shares in a tender offer in the U.K, the offeror is entitled to compulsorily
obtain the remaining shares while the remaining shareholders may exer-
cise a sell-out right.'¢

As is noted in Table 1, an appraisal right is not necessarily intertwined
with a squeeze-out right; corporate statutes may allow an appraisal right
in some cases while allowing a squeeze-out by a majority shareholder in
some other cases. However, the introduction of squeeze-out devices
would have an enormous impact on minority shareholders, and would
influence the functioning of appraisal rights.

Generally speaking, appraisal rights give disgruntled shareholders an
option to decide whether to continue their investment.'” Under an
appraisal rights regime, dissenting shareholders would not be forced to
exit. Dissenting shareholders may believe that the suggested change by
the majority, while not desirable, would not be seriously harmful to the
corporation. Once squeeze-out devices are introduced, however, and the
majority decides to eliminate the minority through the use of those
devices, the authority would fall to the majority shareholder.'® Thus, one
needs to balance the interests of the majority shareholder and minority
shareholders in adopting squeeze-out devices. Further, the regulation of
squeeze-out rights has become very important in corporate law, since a
squeeze-out is closely related to changes in corporate control,’® and the
possibility of a squeeze-out often influences the structure of a takeover
itself.°

The KCC does not provide shareholders with a veto right when decid-
ing major issues in a corporation. Instead, dissenting shareholders are
entitled to an appraisal right when a shareholders’ meeting approves a
business transfer, a comprehensive share exchange, or a statutory merger.
The current KCC thus seems to be based upon a vested-right theory—the
idea that every shareholder has the right to continue his investment in a
corporation. As such, the KCC strictly limits squeeze-out transactions.

16 See id. § 10.6, at 450.

17 See id. at 444.

18 See id. § 12.1, at 499.

19 Joseph A. McCahery et al., The Economics of the Proposed European Takeover
Directive, in REFORMING CoMPANY AND TAKEOVER Law N EUROPE 575, 643 (Guido
Ferrarini et al. eds., 2004).

20 Some Japanese scholars have pointed to the absence of cash-out merger as a
primary reason that hostile takeover is rare in Japanese corporate practice. See

Masatsugu Yoshioka, A Comparative Critique of Cash-out Mergers in Japan and the
U.S., 5 J. Corp. L. STUDIES 465, 465 (2005).
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Since the Korean government’s submission of the KCC Reform Bill
(“Reform Bill of 2008”),2' which contained several provisions on
squeeze-out rights, the controversy surrounding squeeze-out rights in
Korea has become increasingly important. This paper aims to explore
squeeze-out strategies in Korean corporate practice and to suggest legis-
lative alternatives. This paper will also analyze squeeze-out mechanisms
in other countries by way of comparison. This article will focus mainly on
the “statutory” squeeze-out device, rather than the de facto or indirect
oppressive methods that the majority may use to drive out the minority.>?

The balance of this article will proceed as follows. In section II, various
rationales for and against squeeze-outs will be reviewed, and the funda-
mental questions over squeeze-outs will be addressed. Namely, what are
the concerns about squeeze-outs and why do we need new devices vis-a-
vis those concerns? Section III will examine current squeeze-out devices
in other countries and will separate those devices into three general cate-
gories. This comparative analysis will provide a useful insight for new
legislation that enables efficient squeeze-outs while reducing the risk of
expropriating the shares of minority shareholders. Section IV will ana-
lyze demands for new squeeze-out devices in Korea and review current
and proposed squeeze-out devices. Section IV will also propose better
legislation for squeeze-outs. Finally, section V summarizes and concludes
this article.

II. ConNrLICcTING OBJECTIVES: MINORITY PROTECTION V. DEMANDS
FOR SQUEEZE-OUT DEVICES

The fundamental dilemma of squeeze-out regulations is that a squeeze-
out device, while serving the efficient operations of a company, would
infringe upon minority shareholders’ property rights.

A. Concerns About Minority Protection

Shareholders in a company expect to maintain their investment until
either the company goes bankrupt or they voluntarily sell their shares.
This expectation is betrayed when minority shareholders are subject to a
squeeze-out. The following concerns have been raised about protecting
the minority in squeeze-out situations:

Proprietary Interest Argument®® — As most countries acknowledge,
“[e]very natural or legal person is entitled to the peaceful enjoyment of

21 The Korean Commercial Code Reform Bill, Bill No. 1801566, Oct. 21, 2008 (S.
Kor.).

22 See McCabhery et al., supra note 19, at 591-92, 636.

23 For general discussions on theoretical bases for protecting minority shareholders
in a company, see Joseph Lee, Four Models of Minority Shareholder Protection in
Takeovers, 16 Eur. Bus. L. REv. 803, 809-13 (2005), which sets forth the reasons as:
(i) proprietary argument, (ii) contractarian argument, (iii) fiduciary-duty-based



48  BOSTON UNIVERSITY INTERNATIONAL LAW JOURNAL [Vol. 29:41

her possession.”?* According to this principle, all shareholders (whether
holding majority shares or not) have a proprietary interest in the com-
pany and should be protected from any threat against peaceful enjoyment
of that possession. From this perspective, a squeeze-out would constitute
a critical infringement upon minority shareholders’ property rights. In
addition, fair compensation, as is argued by the majority shareholder,
tends to be an insufficient replacement for the original investment. For
example, (i) squeeze-outs may incur a significant tax burden and reinvest-
ment transaction costs to minority shareholders, (ii) some investors may
be sentimental towards a particular company that cannot be covered by
monetary compensation, and (iii) the market price, a common indicator
for compensation, may not reflect the true value of the shares due to
market inefficiencies.?®

Opportunistic Behavior Argument — If a controlling shareholder
attempts to squeeze the minority out, minority shareholders are likely to
be exploited by opportunistic behavior.?6 A controlling shareholder
tends to have more information than minority shareholders?” and may be
inclined to use that information in a squeeze-out. For example, a control-
ling shareholder with critical inside information might squeeze minority
shareholders out with compensation at a market price that is substantially
lower than the stock’s intrinsic value. It is true that a controlling share-
holder may use inside information unknown to the minority whether or
not a squeeze-out is feasible. However, minority shareholders would be
subject to a more serious risk once squeeze-out devices are introduced.
That is, where a controlling shareholder with inside information attempts
to buy shares in the stock market, minority shareholders can refuse to sell
their stock, which is not possible under a squeeze-out transaction. Fur-
thermore, the attempt by a controlling shareholder to buy shares in the
market would deliver some signals to market participants, thereby raising
share price and making additional purchases more difficult. Given that

argument, (iv) utilitarian argument, (v) corporate democracy argument, and (vi)
distributive justice argument.

24 Convention for the Protection of Human Rights and Fundamental Freedoms
art. 1, Nov. 4, 1950, 213 U.N.T.S. 221.

25 CLARK, supra note 6, § 12.2.1, at 504-07.

26 In a conflict of interest situation between majority shareholders and minority
shareholders, there is a risk that “majority shareholders, if left unchecked, could
unilaterally implement transactions to the detriment of minority shareholders.”
Bradley R. Aronstam, R. Franklin Balotti & Timo Rehbock, Delaware’s Going-
Private Dilemma: Fostering Protections for Minority Shareholders in the Wake of
Siliconix and Unocal Exploration, 58 Bus. L. 519, 520 (2003).

27 Kimble Charles Cannon, Augmenting the Duties of Directors to Protect Minority
Shareholders in the Context of Going-Private Transactions: The Case for Obligating
Directors to Express a Valuation Opinion in Unilateral Tender Offers After Siliconix,
Aquila and Pure Resources, 2003 CoLum. Bus. L. Rev. 191, 194 (2003).
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the “lemon effect”?® takes place in real business transactions, the risk of
expropriating minority shareholders by manipulating the timing of a
squeeze-out increases as long as the courts regard market price as fair
compensation. One might further argue that the opportunistic behavior
by a controlling shareholder here merely redistributes wealth between
the majority and the minority and does not influence the wealth of soci-
ety as a whole. However, such redistribution is far from ideal from a
corporate regulation perspective. Opportunistic squeeze-outs might
decrease overall social wealth, because squeeze-out transactions might
incur enormous transaction costs.??

How persuasive are the above arguments? Most of the concerns are
baseless and can be addressed with appropriate legislation.

First, the invocation of property rights in a squeeze-out is based on the
assumption that protecting those rights would enhance overall welfare by
ensuring the continued use of assets.®® Just as one should be protected
from the unwanted sale of her own house or car, as the proprietary inter-
est argument would assert, so should a minority shareholder be protected
from the unwanted sale of her shares. This argument, however, fails to
recognize the differences between shares and other assets. First, shares,
unlike a house or car, are not intended for physical use. Individual
minority shareholders do not directly control the company’s underlying
assets, the value of which is reflected in their shares, but focus upon their
shares’ market value. Second, shares are basically a reflection of a com-
pany, and the features of shares are subject to the company’s business
and/or performance. For example, an equity investment in a furniture
company might end up in a sports equipment company following a
merger, acquisition, or other corporate reorganization. Thus, the invest-
ment decision to buy shares naturally includes a risk that the invested
company would operate by majority rule as opposed to the investor’s

28 Professors Bebchuk and Kahan argue that a “lemon effect” is created when
controllers are able to use their own private information to establish freeze-out terms
favorable to the controller. Under a regime where frozen out minority shareholders
receive compensation equal to the pre-freezeout market price, this “lemon effect”
causes the pre-freezeout market prices to be set at a level below the expected no-
freezeout value of minority shares. See Lucian A. Bebchuk & Marcel Kahan, Adverse
Selection and Gains to Controllers in Corporate Freezeouts, in CONCENTRATED
CorPORATE OWNERSHIP 247-64 (Randall K. Morck ed., 2000), available at http://ssrn.
com/abstract=147568.

29 In a typical squeeze-out transaction of $1 billion, legal/consulting fees may
exceed $20 million and notification/posting often costs more than $0.1 million.
Coates, supra note 8, at 1324.

30 Mads Krohn, Minority Squeeze-outs and the European Convention on Human
Rights, 15 Eur. Bus. L. REv. 159, 168 (2004).
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wishes. A minority shareholder’s wish to hold shares, despite a resolution
by the majority, cannot be an absolute right to be respected at all times.?!

The proprietary interest argument is also based on the notion of unfair
compensation. But the criticism itself is unfair. It is true that a squeeze-
out may force minority shareholders to bear an additional tax burden
and/or transaction cost for reinvestment, but increased taxes and transac-
tion costs are not a sufficient reason to bar squeeze-outs. If squeeze-out
rules could be fixed and shareholders could reasonably predict such costs,
the minority would not be exposed to unexpected disadvantages. Such
costs might also be considered in calculating fair compensation. While
some shareholders might attach special feelings to a company, those per-
sonal feelings cannot be a conclusive reason for banning squeeze-outs,
because the stock market is based upon certainty and objectivity, and the
introduction of personal sentiment would lead to vagueness and uncer-
tainty.®> Additionally, market inefficiency cannot be a sufficient reason
for banning squeeze-outs, because squeeze-out devices do not always
resort to market price and legislation may include a process that would
guarantee fair compensation to minority shareholders.

Second, concerns under the opportunistic behavior argument can also
be addressed by well-organized squeeze-out regulations. In a developed
securities market with sophisticated squeeze-out regulations, the minority
shareholders are not likely to be exploited by a controlling shareholder’s
opportunistic behavior. First, the superior position of a majority share-
holder resulting from inside information cannot last long.?® A typical
example of such an unfair squeeze-out is where a controlling shareholder,
having obtained information on a lucrative business plan, attempts to
eliminate minority shareholders without disclosure of the secret plan. In
order for the controller to squeeze-out the minority at a cheap market
price, the business plan should be kept confidential and be delayed until
the closing of the squeeze-out. The period could also be quite long,
should there be litigation against the squeeze-out.* Thus, a commentator
reported that inside information held by a controlling shareholder would

31 Other than squeeze-out, “[m]inority shareholders [in the U.S.] do not have a
right to remain shareholders — however willing they may be — in the face of majority
voting rules on such questions as asset sales, liquidations, mergers and reverse stock
splits.” William J. Carney & Mark Heimendinger, Appraising the Nonexistent: The
Delaware Courts’ Struggle with Control Premium, 152 U. Pa. L. Rev. 845, 869 (2003).

32 Yoshioka, supra note 20, at 493-94.

33 Lawrence A. Hamermesh & Michael L. Wachter, The Fair Value of Cornfields in
Delaware Appraisal Law, 31 J. Corp. L. 119, 144 (2005); see also Frank H.
EasTteErBROOK & DANIEL R. FiscHEL, THE EconomiCc STRUCTURE OF CORPORATE
Law 138 (1991).

34 Since 1993, the average duration for appraisal litigation in the U.S. is five years.
Hamermesh & Wachter, supra note 33, at 144 n.102.
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not influence squeeze-out practices in the U.S.?® Second, while it is true
that a majority shareholder may select a depressed period for a squeeze-
out, this problem can be solved by modifying the method by which mar-
ket price is determined. For example, legal provisions may give courts
the authority to reconsider the fairness of compensation in cases where
the majority appears to have manipulated the timing of a squeeze-out.®
Also, since it is very difficult to determine whether a stock price is cur-
rently depressed or whether it will rise in the near future, the majority
will not always be able to manipulate the timing.

In a developing securities market, however, the market may fail to
monitor or limit opportunistic behavior of controlling shareholders, and
the adoption of squeeze-out devices may pave a new way for exploiting
minority shareholders. But there are several variations of squeeze-out
devices, as is discussed in sections III and IV, and a developing securities
market can reduce the risk of opportunistic behavior by adopting a device
that properly balances the interests of the majority shareholder and
minority shareholders.

B. Justification for Squeeze-out

We have reviewed several concerns regarding the adoption of squeeze-
out devices. It seems that most of those concerns are baseless and can be
addressed by well-organized regulation. Still, what are the expected ben-
efits of squeeze-out devices? That squeeze-out devices are not detrimen-
tal to minority shareholders is not a sufficient ground for adopting new
devices. In order to adopt new devices, we need further justifications.
While some have pointed to the greed and lust for power of the majority
as the driving force behind squeeze-outs,®” the strategy is also backed by
legitimate economic rationales. Two major justifications, among others,
are as follows.

1. To Reduce Costs Associated with Minority Shareholders

One common justification for squeeze-out devices is to reduce the costs
of retaining minority shareholders.?® Attracting outside investors would
be an effective strategy for extending a company’s business. For example,
a company listed on a stock exchange is more likely to enjoy external
funding than a closed or private company. However, the existence of
minority shareholders often results in additional costs in the operation of

35 See Zohar Goshen & Zvi Wiener, The Value of the Freezeout Option 2-3 (The
Ctr. for Law and Econ. Studies in Columbia Law Sch., Working Paper No. 260, 2003).
Goshen and Wiener view the squeeze-out right as a call option and conclude that,
given the limited ability to predict the future, personal information of a controlling
shareholder does not have critical value in calculating the price of the call option.

36 McCahery et al., supra note 19, at 637-38.

37 O’Neal, supra note 8, at 152.

38 McCahery et al., supra note 19, at 636.
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a company.?® Minority shareholders may seek the distribution of divi-
dends despite a new investment plan by the management.** Further-
more, the existence of minority shareholders requires the management of
a company to follow strict procedural requirements, including notifica-
tions for shareholders’ meetings. Additionally, minority shareholders
might challenge major business decisions or commence a lawsuit seeking
damages from management and/or controlling shareholders.

Another important motivation for squeeze-outs is the pursuit of corpo-
rate group interests by eliminating troublesome minority shareholders.
For example, a holding company may legitimately wish to operate its sub-
sidiaries in the interest of the whole group, and would be able to do so
more easily if the subsidiaries were wholly-owned.*! In a company that is
wholly-owned by its holding company, the interests of shareholders do
not matter. Additional motivations include the protection of confidenti-
ality and tax benefits.*?

Lastly, it might be argued that adoption of statutory squeeze-out
devices may actually lower the overall economic costs for society, because
a controlling shareholder who has already decided to squeeze-out minor-
ity shareholders would resort to expensive and time-consuming de-facto
or substantial oppressive methods as long as statutory devices are not
allowed.

2. To Enhance Socially-Desirable M&A by Excluding Free-Riders

From the market for corporate control perspective, an availability of
squeeze-out devices may boost efficient or socially-desirable M&A. In
their seminal thesis, Professors Grossman and Hart pointed to the possi-
bility that socially-desirable tender offers occur at a less-than-optimal
level because of offerees who want to “free-ride.”*® Expecting the share
price will rise following a successful tender offer, each offeree share-
holder has an incentive not to tender while hoping other shareholders will
tender. Such free-riding behavior by minority shareholders operates as
an obstacle against efficient M&A in two ways: (1) where too many
minority shareholders free-ride, the tender offer is ultimately frustrated;
and (2) where some minority shareholders free-ride in a successful tender
offer, the offeror will effectively share the fruits of the M&A with the
remaining minority shareholders. An acquirer, who will bear the full cost
of the M&A but enjoy only a portion of the benefits,** may decide not to

39 Khutorsky, supra note 4, at 136.

40 Rodman M. Elfin, Changing Standards and the Future Course of Freezeout
Mergers, 5 J. Corp. L. 261, 262 (1980).

41 See Joun H. FARRAR ET AL., FARRAR’S ComPaNY Law 535 (2d ed. 1988).

42 See ELizABETH BOROS, MINORITY SHAREHOLDERS’ REMEDIES 307 (1995).

43 Sanford J. Grossman & Oliver D. Hart, Takeover Bids, the Free-rider Problem,
and the Theory of the Corporation, 11 BELL J. oF Econ. 42, 43 (1980).

44 See id.
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make a tender offer in such an environment, thereby reducing the num-
ber of socially-desirable mergers and acquisitions.

In order to solve this problem and to enhance socially-desirable take-
overs, Professors Grossman and Hart suggest that acquirers be given per-
mission to extract private benefits of control from the company by
transferring a certain part of minority shareholders’ wealth to acquirers.*®
This method, however, may be unrealistic in practice, because it is very
difficult to measure the optimal level of wealth transfer.*® However,
freeze-out devices would provide at least one*’ possible alternative to
Grossman and Hart’s somewhat unrealistic suggestion.*® Specifically, if
the offeror is entitled to squeeze out the remaining shareholders follow-
ing a successful tender offer, the ability of minority shareholders to
engage in free-rider behavior would be limited.

C. Conclusion

As described by the proprietary interest argument and the opportunis-
tic behavior argument, squeeze-out devices may be misused to threaten
minority benefits while enriching the majority. However, one cannot dis-
miss the apparent positive aspects of squeeze-out mechanisms. The con-
tinued presence of minority shareholders can lead to inefficient and
costly corporate management. Since profits are likely to be eroded by
free-riders in a takeover situation, strong minority shareholder protec-
tions discourage bidders. It would be wise to provide legislative con-
straints to minimize the negative aspects of squeeze-out mechanisms
rather than simply to deny them altogether.

These general justifications for squeeze-out devices also apply to
Korea. There are already several devices in Korean corporate law which
may dilute minority rights pursuant to majority resolutions. For example,
according to the KCC, in the case of a business transfer, third-party allot-
ment or capital reduction, the rights of minority shareholders are lim-
ited.*® Thus, shareholders’ rights are not regarded as sacred under the

45 See id. at 46 (“Whichever method is used, the result is the same: the value to
shareholders of not tendering their shares to the raider and of becoming minority
shareholders in the raider-run firm is reduced.”).

46 G.K. Yarrow, Shareholder Protection, Compulsory Acquisition and the
Efficiency of the Takeover Process, 34 J. INpus. Econ 3, 4 (1985) (“[I]t will usually be
extremely difficult to control the level of oppression at all precisely.”).

47 Erik Berglof & Mike Burkart, European Takeover Regulation, 18 Econ. PoLicy
171, 183-85 (2003). Berglof & Burkart suggest other means of solving the free-rider
problem, including the acquisition of a stake prior to the tender offer.

48 Yakov Amihud, Marcel Kahan & Rangarajan K. Sundaram, The Foundations of
Freezeout Laws in Takeovers, 59 J. FINANCE 1325, 1326 (2004).

49 Sangbeob [Korean Commercial Code (KCC)], Act No. 10281, May 14, 2010,
arts. 41 to 45, 438 to 446, 522-2 (S. Kor.).
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KCC, and adoption of squeeze-out devices would not contradict conven-
tional provisions.

If Korea was to adopt squeeze-out devices, it should take into account
the particular features of Korea’s business environment. Specifically, in
crafting a squeeze-out mechanism suitable for Korea, Korea must con-
sider the predominance of dominant and controlling shareholders, which
stands in stark contrast to the relatively dispersed shareholding environ-
ment that typically exists in large U.S. and U.K. companies.’® Further-
more, it is commonly understood that the level of general protection for
minority shareholders and market monitoring is relatively low in Korea.
Thus, the Korean corporate environment creates a real possibility that
controlling shareholders may seek to exploit minority shareholders if a
squeeze-out mechanism becomes readily available. Therefore, the imple-
mentation of a squeeze-out process in Korea should be carefully crafted
to reduce the risk of such exploitation.?!

The critical prerequisites for permitting a squeeze-out must be fair
compensation and adequate disclosure to minority shareholders. Yet
because it is quite difficult for a court to estimate the exact compensation
to be given to minority shareholders, it would be better to establish a
squeeze-out process that would guarantee fair compensation, with little
discretion left to the courts. Squeeze-out provisions in different countries
may provide some insight into the new squeeze-out devices that would
fairly compensate squeezed-out shareholders.

III. CoMPARATIVE ANALYSIS: VARIOUS TYPES OF SQUEEZE-
ouT LEGISLATION

Given that squeeze-out devices have many positive aspects, what legis-
lative options are available and what are the merits of each legislative
alternative? As discussed later, Korea currently provides very limited
methods for a squeeze-out. A comparative research into statutory
squeeze-out devices adopted in other countries would further elucidate
the pros and cons of each legislative option and assist in developing more
well-organized squeeze-out regulations in Korea.

Some legislative devices included substantial as well as procedural
requirements for squeeze-outs. For example, under early U.S. case law,
in order to squeeze-out minority shareholders, a company had to prove

50 See McCahery et al., supra note 19, at 584-85 fig. 1 & fig. 2.

51 In dealing with the European Union Directive on takeover, the High Level
Group of Company Law Experts, chaired by Japp Winter, took the view that “this
facility [squeeze-out] can only be justified in exceptional circumstances and where
there are sufficient safeguards in place.” Report of the High Level Group of Company
Law Experts on Issues Related to Takeover Bids, at 61 (Jan. 10, 2002), available at
http://ec.europa.eu/internal_market/company/docs/takeoverbids/2002-01-hlgreport_
en.pdf.
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that a specific business purpose would be achieved by the transaction.’
In addition, Securities and Exchange Commission Rule 13e-3 of 1979
required controlling shareholders to disclose the purpose of the squeeze-
out and the reason that controlling shareholders had to choose a squeeze-
out among various other methods of achieving the same purpose.®

However, the substantial requirements historically imposed in the U.S.
were so vague that they did not necessarily function as a safeguard
against abusive squeeze-outs: almost every squeeze-out might be viewed
as having a business purpose, because, at a minimum, the elimination of
minority shareholders would normally reduce some governance costs.’
Therefore, it may be wiser instead to focus on fair compensation for
minority shareholders and procedural requirements (including the thresh-
old for approving squeeze-out transactions) rather than substantial
requirements similar to those that have historically existed in the U.S.?®
Using what process and with how many shares can a majority shareholder
force out minority shareholders? From this perspective, squeeze-out leg-
islation can be categorized as one of three types: (1) tender offer type;®®
(2) cash-out merger type;*” or (3) supermajority type.®®

A. Tender Offer Type: Compulsory Acquisition in the U.K.

In tender offer type squeeze-out legislation, as opposed to a squeeze-
out through a statutory merger, a two-step transaction is required.>
First, in the tender offer stage, the offeror makes a public offer to attract
shareholders in a target company. Second, having successfully acquired
the minimum level of shares required by the squeeze-out regulation, the
offeror is allowed to acquire shares held by the remaining minority share-
holders in the compulsory acquisition stage.®® After a successful tender
offer and the subsequent acquisition of remaining shares, the offeror will
have obtained 100% ownership of the target company.®’ Where the

52 See, e.g., Singer v. Magnavox Co., 380 A.2d 969, 978-80 (Del. 1977). See also
Weiss, supra note 2, at 625 n.4.

53 Rule 13e-3, 17 CF.R. §240.13e-3. See also Guhan Subramanian, Fixing
Freezeouts, 115 YarLe L.J. 2, 10 (2005).

54 See CLARK, supra note 6, § 12.2, at 514.

55 See, e.g., Weinberger v. UOP, Inc., 457 A.2d 701, 715 (Del. 1983). See also
STEPHEN KENYON-SLADE, MERGERS AND TAKEOVERS IN THE U.S. AND U.K.: Law
AND PrACTICE 63-86 (2004); Marc 1. Steinberg & Evalyn N. Lindahl, The New Law of
Squeeze-out Mergers, 62 WasH. U. L. Q. 351, 351-414 (1984); Robert B. Thompson,
Squeeze-out Mergers and the “New” Appraisal Remedy, 62 WasH. U. L. Q. 415, 423-
34 (1984).

56 See CLARK, supra note 6, § 12.2, at 531-33.

57 See id. § 12.1, at 501-02.

58 See id. § 18.3.2, at 775-76.

KENYON-SLADE, supra note 55, at 514-17.
60 See Boros, supra note 42, at 262-65.
61 See id.
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offeror is an inside controlling shareholder, the aim of the squeeze-out is
to take the company private and to eliminate the cost of maintaining
minority shareholders in the company.®> Where the offeror is an outside
acquirer, the aim of the squeeze-out might be to enjoy the increased
value of the target company exclusively.®?

A typical tender offer type squeeze-out can be found in the U.K.
According to the U.K. Companies Act of 2006,°* where a takeover offer
is made for all shares in a company (or for all shares of any class or clas-
ses), and the offeror has acquired nine-tenths of the shares (or nine-
tenths of the shares of any class to which the offer relates), the offeror is
able to acquire the shares of the dissenting minority shareholders on the
same terms as the offer, subject to the right of the dissenting shareholders
to apply to the court.?® Both public and private companies fall within the
scope of this legislation, regardless of whether the City Code on Take-
overs and Mergers is applied to the squeeze-out transaction.’® The
offeror must provide non-assenting shareholders with a notice informing
them of the rights of compulsory acquisition.®” The notice should be sent
to the target company, along with a statement from the offeror declaring
that the statutory requirements for giving such notice have been met.®®
Where the terms of an offer give shareholders a choice of consideration,
the remaining shareholders in the target company may, within six weeks
from the date of the notice, indicate their choice.®® At the end of the six
weeks from the date of the notice, the offeror must pay or transfer the
compensation for the shares that are being acquired by the target
company.’®

It is true that the statutory remedy against oppressive or unfairly preju-
dicial conduct against minority shareholders has been emphasized in
common law countries.”> However, the courts are generally unsympa-
thetic when minority shareholders challenge compulsory acquisition,
because the courts are swayed by the fact that 90% of shareholders have

62 See id. at 306-07.

63 See id. at 306.

64 The Directive of the European Parliament and of the Council on Takeover Bids,
Council Directive 2004/25, art. 15,2004 O.J. (L 142) (EC), which took effect on April
21, 2004, was reflected in the Companies Act of 2006.

65 Companies Act, 2006, c. 3, § 979(1-4), § 986(1) (Eng.).

TakeOVERs: Law aAND PracTICE 573 (Gary Eaborn ed., 2005).

67 Companies Act, 2006, c. 3, § 980(1) (Eng.).

68 Id. § 980(4).

69 Id. § 981(3).

70 1d. § 981(6).

See, e.g., Elizabeth Boros, Altering the Articles of Association to Acquire
Minority Shareholdings, in THE REaLm of Company Law 107, 107-08 (Barry A.K.
Rider ed., 1998) (“There is growing judicial sympathy for the complaints of minority
shareholders, reflected in part in the increasing role and importance of the statutory
remedy against oppressive or unfairly prejudicial conduct.”).
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approved the transaction.” In the absence of special circumstances,
therefore, the minority shareholders bear the burden of proof of estab-
lishing why their shares should not be acquired.

On the other hand, the Companies Act of 2006 also provides a so-
called “sell-out right” for minority shareholders. Under section 983,
when an offeror has acquired 90% of all the company shares, holders of
shares to which the offer relates who did not accept the offer may require
the offeror to purchase their remaining minority interest shares on the
same terms and for the same consideration as under the offer.” The sell-
out right is seen as the opposite side of the same coin: a benefit for the
minority that mirrors the benefit of compulsory acquisition for the
majority.”

The U.K. is not the only country that applies this type of squeeze-out.
Since the adoption of the European Directive on Takeover Bids in 2004,
which is broadly consistent with the U.K. company law concerning
squeeze-out devices,”® many European countries have introduced tender
offer type squeeze-outs.”” Tender offer type squeeze-outs in the U.K
have two distinctive features. First, a tender offer is a prerequisite for the
squeeze-out. Second, the shares already held by the offeror or its associ-
ate™ are not counted toward the threshold percentage required for the
second step of the squeeze-out.” For example, even where an offeror or
its associate has more than 90% of the shares (under U.K. law), the

72 BRENDA HaNNIGAN, CoMPANY Law 912 (2003).

73 Companies Act, 2006, c. 3, § 983(1-2) (Eng.).

74 See Lee, supra note 23, at 826-27. But see Paul L. Davies, The Notion of
Equality in European Takeover Regulations, in TAKEOVERS IN ENGLISH AND
GERMAN Law 9, 22 (Jennifer Payne ed., 2002) (explaining that some commentators
do not agree to accept the equivalence of the sell-out and squeeze-out rights at the
90%-plus level).

75 Council Directive 2004/25, The Directive of the European Parliament and of the
Council on Takeover Bids, art. 15, 2004 O.J. (L 142) (EC).

76 See DEPARTMENT OF TRADE AND INpDusTRY (DTI), CompanNy Law
IMPLEMENTATION OF THE EUROPEAN DiIrRECTIVE ON TAKEOVER Bips: A
ConsULTATIVE DocuMmENT 34 (2005).

77 See generally Christoph van der Elst & Lientje van den Steen, Balancing the
Interests of Minority and Majority Shareholders: A Comparative Analysis of Squeeze-
out and Sell-out Rights, EUR. CompPAaNY & FIN. L. REv. 391 (2009).

78 Companies Act, 2006, c. 3, § 988(1) (Eng.) (explaining that an associate of an
offeror means: a nominee of the offeror; a holding company, subsidiary or fellow
subsidiary of the offeror or a nominee of such a holding company, subsidiary or fellow
subsidiary; a body corporate in which the offeror is substantially interested; a person
who is, or is a nominee of, a party to a share acquisition agreement with the offeror;
or, where the offeror is an individual, his spouse or civil partner and any minor child
or step-child of his).

9 Id. § 974(1), § 977(2).
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offeror or its associate may not squeeze minority shareholders out unless
90% of the minority shareholders have tendered their shares.

B. Cash-out Merger Type: Long-form Mergers in the U.S.

In some countries, a statutory merger allows a majority shareholder to
force out minority shareholders. Specifically, in a stock-for-cash merger,
according to the merger contract between the acquiring company and the
target company, minority shareholders in the target company are sup-
posed to receive cash in return for their shares in the target company.
Thus, majority shareholders in the acquiring company and those in the
target company will decide whether to squeeze-out minority shareholders
in the target company. Long-form mergers in the U.S. provide a good
example.® Pursuant to section 251 of the Delaware General Corporation
Law (DGCL), a merger contract, approved by an ordinary shareholders’
resolution, may provide that minority shareholders in a target company
shall be given cash or securities other than an acquiring company’s
shares.!

In the U.S. it is common to force out minority shareholders through a
statutory merger.®? Why is a merger so closely associated with a squeeze-
out? As will be shown by the supermajority type squeeze-out, a squeeze-
out mechanism is not necessarily related to a combination of two compa-
nies. However, a statutory merger, in which the acquirer generally
expects an enormous increase in the value of the target company, would
provide a fertile environment for a squeeze-out mechanism, as the
acquirer would normally want to eliminate free riders who want to
remain as minority shareholders and enjoy the fruits of the merger. In
addition, in terms of compensation for minority shareholders, the
acquirer, being confident about the positive effects of the merger, might
be willing to provide generous compensation for an efficient and smooth
transaction.

C. Supermajority Type: German Stock Corporation Act and Short-
form Mergers in the U.S.

This type of squeeze-out enables a majority shareholder who has
obtained a supermajority threshold ownership in the target company to
squeeze-out the minority bloc. Once a dominant shareholder crosses the
threshold stipulated by the law, she may demand remaining shareholders
to sell their shares. Section 327(a) of the German Stock Corporation Act
(Aktiengesetz) stipulates a squeeze-out right for a dominant shareholder.

80 KENYON-SLADE, supra note 55, at 12-13.

81 DeL. CopE ANN. tit. 8, § 251 (2010).

82 Subramanian, supra note 53, at 9 (“These laws provided the statutory merger
mechanism for freezing out minority shareholders, which remains the most common
procedure today.”).
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A shareholder who owns 95% or more of a company’s legal capital may
squeeze-out minority shareholders provided that appropriate compensa-
tion is given to them.®?

Another example of a supermajority type of squeeze-out can be found
in U.S. short-form merger. According to section 253 of the DGCL, an
offeror who succeeds in obtaining 90% of a target company may proceed
with a short-form merger.®* As opposed to a “merger freeze-out” that
relies on a statutory long-form merger, a “tender offer freeze-out” is
based upon a tender offer and subsequent short-form merger.®® The
tender offer freeze-out in the U.S. is similar to a compulsory acquisition
in the U.K,, in that both require a two-step transaction comprised of a
tender offer and a compulsory acquisition of minority shares. However,
U.S. tender offer freeze-outs have an important “supermajority feature.”
Such a feature requires 90% ownership of “all outstanding” shares of the
target company.®® Meanwhile, compulsory acquisition in the U.K.
requires 90% approval of “shares to which the offer relates.”®” Thus,
even where a dominant shareholder has more than 95% ownership, she
cannot squeeze-out minority shareholders should she fail to obtain 90%
of the remaining shares through a tender offer first.

D. Conclusion: Comparison from the Perspective of Minority
Protections

Thus far, we have considered the various options for crafting legislative
squeeze-out devices. However, in order for any potential squeeze-out
device to be effective, we must also consider the business environment in
which the squeeze-out device will be enacted. Some squeeze-outs are
geared towards incumbent controlling shareholders who want to elimi-
nate minority shareholders, while other squeeze-out devices are tailored
to outside acquirers who want to obtain 100% ownership of the target
company in the course of a statutory merger or share acquisition. The
latter would also include an acquisition of a company with dispersed own-
ership. The former might be called a “control-maintained type,” while
the latter might be called a “control-transferred type” squeeze-out. For
example, according to a survey on appraisal litigation in the U.S. from
1984 to 1994, the most frequent recurring situation was that of a majority

83 Nils Krause, The New German Takeover Law: An Overview of the New Regime,
4 InT’l & Comp. Corp. L.J. 345, 366 (2002); see also Frank Wooldridge, The New
German Takeover Act, 14 EUr. Bus. L. Rev. 86 (2003).

84 DeL. CoDE ANN. tit. 8, § 253 (2010).

85 See Subramanian, supra note 53, at 7 (explaining how some scholars categorize
squeeze-out in the U.S. into two groups: tender offer freeze-out which combines
tender offer and short form merger, or merger freeze-out which uses statutory cash-
out merger (long-form merger)).

86 DeL. CoDE ANN. tit. 8, § 253(a) (2010).

87 Companies Act, 2006, c. 3, § 979(2)(4) (Eng.).
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shareholder in a widely-traded corporation seeking to force out the
minority shareholders in a control-maintained type squeeze-out. How-
ever, there were also a significant number of cases where a third party
took over the corporation with a cash-out as the second step in a control-
transferred type squeeze-out.®®

Generally speaking, a control-maintained type squeeze-out is more
likely to threaten the benefits of minority shareholders than a control-
transferred type. In a control-maintained type of squeeze-out, the inter-
ests of incumbent controllers and minority shareholders are in direct con-
flict with one another, while those interests are aligned in control-
transferred type of squeeze-out.®® Furthermore, it is very difficult to
identify fair compensation for squeeze-outs in control-maintained type
situations. In control-transfer type situations, on the other hand, the sug-
gested price by the acquirer for obtaining a controlling block would indi-
cate the fair price of the shares.

The three aforementioned squeeze-out devices may then be combined
with these two types of squeeze-out situations as follows:

TaBLE 2: THE Risk oF MINORITY EXPLOITATION IN SQUEEZE-OUTS

Control-Transferred

Control-Maintained

Cash-out Merger Type Low Risk High Risk
Tender Offer Type Low Risk Low Risk
Supermajority Type 90 High Risk

If minority shareholders are able to challenge the suggested compensa-
tion for squeeze-outs without incurring substantial costs, and courts are
able to determine the precise level of fair compensation for the minority
shareholders, then any squeeze-out device in any business environment
will be justifiable and efficient. However, in actuality, appraisal litigation

88 Robert B. Thompson, Exit, Liquidity, and Majority Rule: Appraisal’s Role in
Corporate Law, 84 Geo. L.J. 1, 26 (1995).

89 See Stephen W. Hamilton, An Apology for the Unwanted Public Shareholder:
The Business-Purpose Test and The Freeze-Out Merger, 4 J. Corp. L. 97, 102 (1978)
(classifying freeze-out transactions as an “arm’s length freeze-out” and a “conflict-of-
interest freeze-out,” and adding that the latter would create a traditional self-dealing
issue. Most control-maintained type of squeeze-outs are conflict-of-interest freeze-
outs.); see also Yedidia Z. Stern, The Private Sale of Corporate Control: A Myth
Dethroned, 25 J. Corp. L. 511, 513 (1999) (“The commercial reality is that parties to
such transactions are reluctant to transfer corporate control without first having
involved minority shareholders. The parties and their legal advisors have traditionally
structured transactions in a manner that enables minority shareholders to participate
(directly) or benefit (indirectly) from the transactions results.”).

90 A supermajority type squeeze-out is usually sought by controlling shareholders
who, based upon existing controlling block, want to obtain 100% ownership. Thus, in
general, the control over the company would be maintained.
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is costly and time-consuming. Courts are not experts at estimating the fair
price for a company’s shares. Thus, one needs to be cognizant of the
differences between each legislative alternative on squeeze-outs.

First, if a cash-out merger type is combined with a control-maintained
structure, the resulting combination is likely to fail to provide fair com-
pensation to minority shareholders. This result is especially likely where
the rights of minority shareholders are not substantially protected by
legal enforcement. With insufficient monitoring from minority share-
holders, a majority shareholder might be tempted to drive minority share-
holders out with inadequate compensation through a cash-out merger
between affiliated companies under the majority shareholder’s control.”!

Should the cash-out merger be negotiated with a third party acquirer in
a control-transferred structure, however, the risk of exploitation by a
majority shareholder would be diminished.”®” Also, if the third party
acquirer has obtained a founding block of the target before a cash-out
merger, minority shareholders in the target may refer to the price paid for
the block, thereby reducing the possibility of the minority shareholders’
receiving unfair compensation.

Second, if a tender offer type situation is combined with a control-
maintained or control-transferred structure, there is likely to be fair com-
pensation provided to minority shareholders. This type of squeeze-out
requires a tender offer and an approval of the tender offer by a certain
threshold of minority shareholders (e.g., 90% under the U.K. Companies
Act®). Because a majority shareholder cannot succeed in persuading a
sufficient percentage of minority shareholders to tender their shares for
unfair compensation, minority shareholders seem to be sufficiently pro-
tected under this tender offer type situation.

Third, in a supermajority type situation, which allows an incumbent
controlling shareholder with a supermajority to force the minority out,
minority shareholders are likely to receive unfair compensation. This sce-
nario assumes that a dominant shareholder, while keeping her control
over a company, freezes out minority shareholders. Like a majority
shareholder in a cash-out merger type squeeze-out in a control-main-
tained situation, the dominant shareholder has a strong incentive to lower
the compensation for minority shareholder unless appropriately
regulated.®*

91 Cannon, supra note 27, at 194 (“[T]he risk that a controlling shareholder will use
this control and informational advantage to the detriment of minority shareholders in
the context of acquiring the shares that it does already own is significant.”).

92 Stern, supra note 89, at 513.

93 Companies Act, 2006, c. 3, § 979(1-4), § 986(1) (Eng.).

94 Cannon, supra note 27, at 194 (suggesting that the related-party transaction is
similar to the acquisition of minority shareholders’ shares through supermajority type
squeeze-outs as opposed to the arm’s length transaction).
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As is shown by Table 2, the tender-offer type squeeze-out is a relatively
safer way to guarantee fair compensation for squeezed-out shareholders.
But it would be too hasty to assert that this type would always prevail
over the other two types. For example, based on implementation costs, a
supermajority type squeeze-out could be more cost-effective, because it
requires neither a tender offer nor a statutory merger. Thus, before con-
cluding about the most suitable squeeze-out system, one needs to look
into the current legal and business surroundings associated with squeeze-
outs.

IV. Soueeze-outs IN KorREA: THE CURRENT SITUATION AND THE
WAy To REFORM

A. Introduction

The general economic justification for squeeze-outs discussed in sec-
tion II above would seem to apply to Korean businesses as well. Specifi-
cally, some Korean enterprises might want to eliminate minority
shareholders in order to cut the costs associated with minority sharehold-
ers and to enhance the synergy gains from combining businesses. In addi-
tion, in the case of 100% ownership, which can be reached through a
squeeze-out, companies are able to enjoy benefits under the Korean cor-
porate regulatory regime. For example, under the Monopoly Regulation
and Fair Trade Act® and its guidelines, a loan by a financial holding com-
pany to its wholly-owned financial affiliate at a lower interest rate shall
not constitute an unfair transaction between affiliated companies.”®
However, most provisions in Korean corporate or anti-trust law do not
differentiate between a company that is wholly-owned and a company
that has minority shareholders. Thus, demands for squeeze-out, if any,
are normally based upon an economic or business rationale, rather than
any marginal legal benefits that are attained through 100% ownership.

The question that then naturally arises is whether there is any evidence
of a significant demand from Korean companies for squeeze-outs that
would justify the introduction of new squeeze-out devices? While it is
understood that squeeze-outs can be justified in an economic sense, the
government may choose not to introduce new devices as long as the
demand for such legislation is not urgent. Thus, we need to evaluate
whether there is a demand for squeeze-outs in the Korean business com-
munity and assess what devices, if any, would best satisfy this demand.

9% Dokjeom gyuje mit gongjeong geooraeae gwanhan beobyul [Monopoly
Regulation and Fair Trade Act], Act No. 10303, May 17, 2010 (S. Kor.).

96 TV-3-Ma of Guideline for Regulating Unfair Assistance of a Person with Special
Interest, available at http://www.ftc.go.kr/laws/laws/laws.jsp?lawDivCd=01.
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B. Business Surroundings and New Trends in Korea

1. Shareholder Activism and Adoption of Consolidated Tax Return
System

It seems that minority shareholders have become very active these days
in Korea. The Korean courts have recently begun to take a more accom-
modating position with regards to minority shareholders’ activism in sev-
eral derivative actions, than they have done in the past. For example, in
the application of the demand requirement,”” which requires minority
shareholders to demand that the corporation sue the directors before
they file a derivative action, the recent case law shows flexibility. Under
the traditional approach, a derivative action that was filed without having
satisfied the demand requirement would have been dismissed.”® In a
recent case, however, the Seoul District Court ruled that the absence of
the demand process was cured, because the plaintiff shareholders had
called for the corporation to seek the responsibility of the director right
after the commencement of the derivative action, but the corporation
didn’t pursue the director’s responsibility.”® The liberal interpretation on
the demand requirement may also be found in other lower court cases.'®

Accordingly, shareholder derivative actions have become more fre-
quent these days.'® For example, in October 2005 the Korean Supreme
Court decided that the current and former directors of Samsung Elec-
tronics were required to pay 12 billion Korean won (approximately $10
million USD) to Samsung Electronics,'*® a decision that was interpreted
as emphasizing the responsibility of directors or shadow directors under
the KCC. Additionally, the newly-introduced 2005 Securities Class
Action Act'®® may ultimately become a weapon which minority share-

97 Sangbeob [Korean Commercial Code (KCC)], Act No. 10281, May 14, 2010, art.
403 (S. Kor.).

98 See Changwon District Court [Dist. Ct.], 2001Ga-Hap4231, Sept. 6, 2002 (S.
Kor.); Seoul Central District Court [Dist. Ct.], 2004Ga-Dan232721, Dec. 17, 2004 (S.
Kor.); Daejeon District Court [Dist. Ct.], 2006Ga-Hap4186, Jul. 3, 2006 (S. Kor.).

99 Seoul Central District Court [Dist. Ct.], 2005Ga-Hap97694, Nov. 30, 2006 (S.
Kor.).

100 F.¢., Seoul High Court [High Ct.], 2003Na5360, Jun. 27, 2003 (S. Kor.).

101 From 1962 to 2001 there were only 18 derivative suits filed in the Korean
courts, but from 2002 to 2006, around 30 derivative suits were filed. Jooyoung Kim,
Woori-Nara-Jooju-Daepyo-Sosongae-Jaeso-Hyunwhang-Mit-Pankyul-Kyeonghyangae-
Kwanhan-Gochal [Survey on Derivative Actions and Analysis on Court Decisions], 34
CG Review 09/10 (2007).

102 Supreme Court [S. Ct.], 2003Da69638, Oct. 28, 2005 (S. Kor.). See also Hwa-Jin
Kim, Directors’ Duties and Liabilities in Corporate Control and Restructuring
Transactions: Recent Developments in Korea, Oxrorp U. Comp. L. F. 2 (2006).

103 Jeunggwon gwanlyeon jipdan sosong beob [Korean Securities Class Action
Act], Act. No. 7074, Jan. 20, 2004 (S. Kor.). See also Stephen Choi, Evidence on
Securities Class Actions, 57 Vanp. L. Rev. 1465, 1521-22 (2004) (suggesting that
deterrent effects on controlling shareholders may be one of the direct benefits of the
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holders may use to threaten directors and majority shareholders. For
directors and majority shareholders who are directly or indirectly
engaged in corporate management, stronger protections for minority
shareholders may mean increased costs and decreased management effi-
ciency. Thus, the growth in minority shareholder activism and supervi-
sion may spark an increased demand by management for companies
devoid of minority shareholders altogether.

In addition, the consolidated tax return system took effect in the 2010
fiscal year.'® According to the new provisions, a holding company and
its wholly owned subsidiary may have the consolidated tax return system
applied to them with the approval of the Commissioner of the National
Tax Service.'®® Under the consolidated tax return system, more holding
companies may try to satisfy the 100% shareholding requirement, and
accordingly, such companies may seek a way to squeeze out minority
shareholders from their subsidiaries.

In sum, the growth of shareholder activism is likely to increase the
costs associated with minority shareholders. In addition, the new tax
return system is likely to reduce the tax burden on wholly-owned subsidi-
aries once 100% ownership of those subsidiaries is first obtained. The
combination of these two novel features in Korea’s business environment
is likely to increase the demand by controlling shareholders or manage-
ment for devices to squeeze out minority shareholders.

2. Some Anecdotal Evidence of the Increasing Demand for
Squeeze-outs

There is no published survey on the demand for new squeeze-out
devices among Korean companies. An analysis of tender offers used for
delisting public companies would be helpful towards understanding the
business atmosphere surrounding squeeze-outs. This is because voluntary
delisting for the purpose of going private usually reflects the intent of the
offeror to eliminate minority shareholders—a goal that is pursued by
utilizing squeeze-out devices.'® Although not required by law, most
listed companies first announce a tender offer and provide minority
shareholders with an opportunity to sell their shares in order to accom-

new Securities Class Action Act); Dae-Hwan Chung, Introduction to South Korea’s
New Securities-Related Class Action, 30 J. Corp. L. 165, 170 (2004) (listing protection
of minority shareholders’ rights as one of the benefits of the new Securities Class
Action Act).

104 Beobin sae beob [Korean Corporate Tax Act], Act No. 10337, May 31, 2010,
arts. 76-8 to 76-12 (S. Kor.).

105 Beobin sae beob [Korean Corporate Tax Act], Act No. 10337, May 31, 2010,
arts. 76-8 (1) (S. Kor.).

106 See Chang-Hyun Song et al., Analysis of Freeze-outs in Korea: Quest for Legal
Framework Synchronizing Transactional Efficiency and Protection of Minority
Shareholders, 8 J. KorReaN L. 277, 283-93 (2009).
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plish a smooth delisting. Thus, the current tender offer practices to
achieve delisting would show the demand for squeeze-outs. In fact, the
“going private phenomenon” is closely related to the recent trend
towards shareholder activism.'%’

An analysis of tender offers in the Korean stock market illustrates that
going private through a tender offer is not a foreign idea any more. A
tender offer for delisting purposes was rarely made before 2002.'%®
About 31.7% (or 26 out of 82 cases) of tender offers between January
2002 and October 2010, however, were aimed at delisting.

TaBLE 3: PUrRPOSES OF TENDER OFFER
FROM JaN. 2002 To Ocrt. 20101%°

Year 2002 | 2003 | 2004 | 2005 | 2006 | 2007 | 2008 | 2009 | 2010 | Total
Delisting - 1 12 5 - 2 3 2 1 26
Securing of Managerial 1 8 ) 3 1 4 5 1 _ 20

Right
Meeting Holding Co.

Requirement%10 i i i i i 8 2 ! 6 17
M&A - 1 3 - 2 2 3 2 1 14
Others o S T TR R I T O (Y-
Total 1 10 16 8 3 18 11 6 9 82

107 Id. at 279.

108 The Financial Supervisory Service of Korea only provides the statistics on the
going-private tender offer made after 2002 (see www.fss.or.kr.). The author reviewed
the tender offer reports between January 1990 and December 2001 through the Data
Analysis, Retrieval and Transfer System (DART), but could not find any tender offer
proposed for delisting. See Financial Supervisory Service of Korea, DART, available
at http://dart.fss.or.kr.

109 Press Release, Financial Supervisory Service of Korea, 2004 Report (Jan. 14,
2005), available at http://www.fss.or.kr/kr/nws/nbd/bodobbs_v.jsp?seqno=9392&no=2
&gubun=01 &menu=nws020100; Press Release, Financial Supervisory Service of
Korea, 2006 Report (Feb. 2, 2007), available at http://www.fss.or.kr/kr/nws/nbd/
bodobbs_v.jsp?seqno=11833&no=11&gubun=01&menu=nws020100; Press Release,
Financial Supervisory Service of Korea, 2009 Report (Apr. 14, 2010), available at
http://www fss.or.kr/kr/nws/nbd/bodobbs_v.jsp?menu=nws020100&seqno=14299&
gubun=01; for information on year 2010, the author looked through the Data Analysis
Retrieval and Transfer System (DART), Financial Supervisory Service of Korea,
DART, available at http://dart.fss.or kr.

110 Dokjeom gyuje mit gongjeong geooracae gwanhan beobyul [Monopoly
Regulation and Fair Trade Act], Act No. 10303, May 17, 2010, art. 8-2 (S. Kor.)
(requiring a certain type of holding companies in a corporate group to acquire and
maintain minimum shareholdings in their subsidiaries).

111 The Financial Supervisory Service classified a tender offer by STX Corp. dated
Jan. 7, 2004 as having been made for delisting purposes, but the delisting was not
aimed at eliminating minority shareholders. Rather, the offer was made for the
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Eliminating minority shareholders might not be the only reason for
tender offers that are undertaken for delisting. For example, a company
may be forced to delist when it fails to meet the qualifications for listing
companies.'*® In order to find out the precise reason for delisting, one
needs to review the tender offer reports submitted by the offeror.

Here, this author analyzed all 26 tender offer reports aimed at delisting
from 2002 to 2010. Based on this analysis, this author found that in 19
cases, controlling shareholders tried to get rid of minority shareholders
and obtain 100% ownership (See Exhibit 1). Only 7 cases were not
directed to secure complete management control.'*® One may need to
note two points about these statistics. First, some companies tried very
hard to have full ownership. For example, Pulmuone Holdings Co., Ltd.
provided its first tender offer on Sep. 22, 2008 in order to raise its share-
holding ratio in Pulmuone Co., Ltd. from 57.71% to 100%. Unsatisfied
with the result of the first offer, it made a second offer on Dec. 2, 2008.
Similar to Pulmuone Holdings Co., Ltd., Asahi Glass Co., Ltd. placed two
tender offers towards minority shareholders in Hankook Electric Glass
Co. Ltd. Those repetitive tender offers show the pursuit of full ownership
by controlling shareholders. Second, no controlling shareholder, among
the 19 cases aforementioned, was able to achieve its goal. The tender
offer, which basically depends on voluntary tenders by minority share-
holders, has its limit in terms of fulfilling sole ownership.

While these statistics are limited to listed companies and tender offers,
they indicate a preference of majority shareholders to drive out the
minority.

C. Methods of Squeeze-out Under the Current Korean Commercial
Code

Under the KCC, a majority shareholder may try to squeeze out minor-
ity shareholders through such oppressive methods as limiting dividends,
changing the corporate structure, and siphoning off earnings. However,

benefit of preferred-stock owners by way of share repurchase. Thus, Table 3
reclassifies the purpose of the offer as “others.”

12 For example, a listed company will get delisted from KOSPI Market where
annual financial statements of the company have been disapproved by the auditor,
where checks or promissory notes issued by the company have been dishonored, or
where the annual turnover fails to reach a certain minimum level. See Yuga jeunkwon
sijang sangjang kyujeong [KOSPI Market Listing Regulation], art. 80 (S. Kor.),
available at http://eng.krx.co.kr/m7/m7_1/m7_1_1/JHPENGO07001_01.jsp.

113 (1) D .Y. Holding Ltd. and (2) Shin Dongbang CP Co., Ltd. were forced to be
delisted because of a termination of business and financial difficulties, respectively; in
(3) Chohung Bank and (4) Good Morning Shinhan Securities Co., Ltd., the Shinhan
Financial Holding Co. did not seek 100% ownership, because a comprehensive share
exchange was scheduled right after the tender offers; in (5) Pacific Glass Inc., (6)
iRevo Co., Ltd., and (7) CDNetwork Co., Ltd., the offerors just set a lower target
than 100% ownership.
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such oppression has its limits since each share must be treated equally in
terms of voting rights and dividend rights under articles 368, 538, and 464
of the KCC. Statutory squeeze-out methods represent an alternative to
these traditional, indirect, and oppressive devices. These statutory meth-
ods are reviewed below.

1. Cash-out Merger

The feasibility of cash-out mergers, the basic method of squeeze-outs in
the United States, has long been debated in Korea. Under a cash-out
merger, minority shareholders are forced to sell their shares, provided
that the merger is approved by shareholders and fair compensation is
made. Under the KCC, shareholders of a target company in a statutory
merger are generally expected to receive shares in the acquiring
company.'4

The KCC does not directly address the possibility of cash-out mergers.
However, section 4 of article 523 stipulates that the merger agreement
should include a cash payment provision if the acquirer has promised to
pay cash to the target company’s shareholders. Based upon this provi-
sion, some Korean scholars have argued that the acquiring company may
rely upon cash consideration instead of shares in the acquiring com-
pany.'’® That being said, most Korean practitioners and scholars con-
strue the application of section 4 of article 523 much more narrowly to
allow only the cash consideration described in the section to be used to
supplement default consideration, or in addition to the shares provided in
the acquiring company.'*® According to this logic, cash consideration
should be supplementary and would be allowed if and only if it facilitates
an accurate exchange ratio between a target company’s share price and
an acquiring company’s share price. The short-form merger, another
major method of squeeze-outs in the United States, cannot be used as a
device for squeeze-outs in Korea. Although a company can easily merge
its 90%-subsidiary without shareholder approval,’'? it cannot squeeze out
the minority shareholders of a subsidiary using cash consideration.!!®

114 See, e.g., Song et al., supra note 106, at 296.

115 See, e.g., Jin-Gi Hong, Joosikhoesaui-Habbyungae-Isseoseoui-Kyobookuem
[Cash Consideration in a Statutory Merger], OVERALL LEGAL ISSUES: IN MEMORY OF
Dr. Hong 385 (1977) (arguing that the acquiring company may offer to each target
company’s shareholder one nominal share and cash consideration).

116 See, e.g., CHUL-SONG LEE, HOEsaBUP-GANGUI [LECTURE OF CoMPANY Law]
838 (12th ed. 2005).

117 Sangbeob [Korean Commercial Code (KCC)], Act No. 10281, May 14, 2010,
art. 527-2 (S. Kor.).

118 Art. 527-2 of the KCC does not provide any exception for the consideration in
short-form mergers; the logic about the long-form merger would apply. LEE, supra
note 116, at 838.
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2. Comprehensive Share Transfer and Share Exchange

An acquiring company that desires to obtain all of the shares in a target
company may do so through a comprehensive share exchange under arti-
cle 360-2 of the KCC.'? With the approval of the shareholders of both
the acquiring and target companies, all of the shares in the target com-
pany can be transferred to the acquiring company, making the acquiring
company a holding company with 100% share ownership in the target
company.’? Shareholders of the target company would receive shares of
the acquiring company, either in the form of newly-issued shares or as the
shares already issued and held by the acquiring company. In the case of a
comprehensive share transfer under article 360-15 of the KCC,'?*! a new
company is established. With shareholder approval by a transferring
company (the transferor), all of the transferor’s shares would be trans-
ferred to the new company (the transferee), which would become a hold-
ing company that holds 100% of the transferor’s shares. The
shareholders of the transferor would be given shares newly-issued by the
transferee. In most cases, share transfer is carried out by several compa-
nies together and not by a single transferor. Through collective share
transfer, which requires the approval of the shareholders of all of the
companies concerned, a newly-established holding company is able to
own all of the shares in several companies at the same time.

Both share exchanges and share transfers are “comprehensive”; they
do not require individual notification or delivery of possession. Even if a
shareholder of the target company or transferor votes against a share
exchange or share transfer, his or her shares still must be transferred.

Under the KCC, a comprehensive share exchange is similar to the
share-for-share offering scheme in the U.K. The new Korean scheme fol-
lows the same steps as the U.K. scheme: (1) the cancellation of all target
company shares (other than those owned by the offeror), and (2) the issu-
ance of new offeror shares to the former shareholders of the target com-
pany as compensation for the cancellation of their shares.'?? As a result,
the target company will become a wholly-owned subsidiary of the offeror,
and the former shareholders of the target company will own a propor-
tionate equity interest in the offeror—which is incidentally the same
result as in a comprehensive share exchange.

The comprehensive share exchange and share transfer were introduced
in Korea in 2001, and are viewed as steps towards liberalizing squeeze-

119 Sangbeob [Korean Commercial Code (KCC)], Act No. 10281, May 14, 2010,
art. 360-2 (S. Kor.).

120 74
121 [d. art. 360-15.

122 See KENYON-SLADE, supra note 55, at 576 (outlining details of share-for-share
offer by way of scheme of arrangement).
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outs because they allow for the transfer of target company’s shares held
by dissenting shareholders to the acquiring company.'#3

3. Other Methods

Although a majority shareholder may change the articles of incorpora-
tion or reduce the paid-in capital of a company by special resolution, it is
impossible to squeeze out dissenting minority shareholders through
amending the articles of incorporation or employing selective capital
reduction. Based on the traditional vested-right theory, the KCC still
emphasizes the equal treatment of all shareholders.'?*

Another device used for the purpose of squeeze-outs is the so-called
fractional share. While it is not so common in the United States, frac-
tional shares resulting from a reverse-split are said to be available as a
squeeze-out technique.'® What about in Korea? For example, a com-
pany may try to effect a reverse-split under which ten shares will be
merged into seven. If shareholder A has 21 shares and shareholder B has
nine, what would happen? In such cases, the KCC does not offer specific
provisions for dealing with fractional shares. If sharecholder B cannot
receive any shares, such as where holders of fewer than ten shares are
only eligible to receive cash consideration, shareholder A could become
the sole shareholder of the company, allowing for a substantial squeeze-
out. However, most Korean scholars agree that the reverse-split provi-
sion and fractional shares should not be used to facilitate squeeze-outs.'?¢
Reverse-splits should be exercised so that the shareholding ratio is not
substantially changed. In the above example then, shareholder B would
receive six shares and remaining cash consideration (9 x 7/10 = 6.3; there-
fore, he or she has the right to six new shares and 0.3 fractional shares in
cash), even though he or she has fewer than ten shares.

In all, it is very difficult to squeeze out minority shareholders using the
devices currently in place in the KCC.

D. The Suggested Squeeze-out Devices and the Way to Reform

1. The Suggested Squeeze-out Devices

In 2008, the Korean government submitted a Reform Bill to amend the
KCC.'®" The Reform Bill of 2008 is so comprehensive that it covers

123 Hwa-Jin Kim, The Case for Market for Corporate Control in Korea, 8 J.
KoreaN L. 227, 264-67 (2009).

124 See Sangbeob [Korean Commercial Code (KCC)], Act No. 10281, May 14,
2010, arts. 368, 538, 464 (S. Kor.).

125 CLARK, supra note 6, § 12.1, at 502.

126 See LEE, supra note 116, at 723.

127 The Korean Commercial Code Reform Bill, Bill No. 1801566, Oct. 21, 2008 (S.
Kor.).
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almost every major topic in corporate governance and corporate finance.
New squeeze-out devices are also adopted in the bill.

According to the bill, two types of squeeze-outs may become available.
First, a cash-out merger, similar to the U.S. long-form merger, is included
in the Reform Bill of 2008. According to the provision, an acquiring com-
pany and target company may agree in a statutory merger contract that
shareholders in the target company would be given cash or property
other than shares in the acquiring company.'?®

Second, the bill adopts a supermajority-type squeeze-out device, as
described above. A dominant shareholder who holds 95% or more of a
company’s outstanding shares may require minority shareholders to sell
their remaining shares in order to accomplish a business objective.’?® In
calculating the 95% threshold, the dominant shareholder includes shares
held by another company that are controlled by the dominant share-
holder.’®® While the bill requires that the squeeze-out must be approved
by the shareholders’ meeting and that the dominant shareholder must
explain at the meeting the purpose and other details of the squeeze-
out,'®! the approval does not have critical implications once the controller
has obtained more than 95% of the shares. If the dominant shareholder
and minority shareholders cannot reach an agreement on the amount of
fair compensation, the court will determine a fair price in the same man-
ner as in an appraisal procedure. As a counterpart to a dominant share-
holder’s squeeze-out right, minority shareholders are provided with sell-
out rights: minority shareholders may require being “cashed out” where
there is a dominant shareholder holding more than 95% of the shares in a
company.'®? This new right seems to be a Korean version of the sell-out
right under the 2006 U.K. Companies Act.'®3

2. Analysis of the Bill and the Right Way to Reform

The Reform Bill of 2008, if passed, would bring about drastic changes
to current squeeze-out practices. In Korea, it has been almost impossible
to get rid of minority shareholders as long as they want to hold out.'®*
Traditional reluctance of the KCC to allow squeeze-outs raises several
questions about new devices adopted in the bill. Does Korea need
squeeze-out devices? If so, are the two devices in the bill suitable for the
Korean business environment? The two questions will be answered
based upon the analyses in the preceding section.

128 The Korean Commercial Code Reform Bill, Bill No. 1801566, Oct. 21, 2008, art.
523 (S. Kor.).

129 Id. art. 360-24 § 1.

130 14, art. 360-24 § 2.

131 14, art. 360-24 §§ 3-4.

132 JId. art. 360-25.

133 Companies Act, 2006, c. 3, § 983 (Eng.).

134 See, e.g., Song et al., supra note 106, at 297.
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a. Whether or Not to Introduce New Squeeze-out Devices

Under the KCC, comprehensive share exchange and share transfer are
in actuality the only means for implementing a squeeze-out. However,
these devices are far from satisfying the demand from businesses. It is
true that through a comprehensive share exchange, an acquiring company
may force minority shareholders in a target company to transfer their
shares to the acquiring company. But minority shareholders in a target
company, while leaving the target company, may still try to influence the
target company as shareholders of its 100% parent company.'3

In this author’s opinion, it is necessary to introduce new squeeze-out
devices in Korea. Provided that minority shareholders are paid fair com-
pensation, there is no reason to prohibit squeeze-outs. When someone
invests in a company, he or she has already accepted the possibility that
the nature and value of that investment might change as a result of a
majority shareholders’ resolution. Under the KCC, such change may
result from a merger, spin-off, capital reduction and/or liquidation. Also,
the allotment of new shares to a third party, already allowed under the
KCC in some cases, may legitimately dilute shareholders’ rights (e.g., a
shareholder’s shareholding of 10% might be reduced to 5% due to an
issuance of new shares to a third party). On that basis, why not allow a
10% shareholder to be reduced to a 0% shareholder, as long as it is
accompanied by fair compensation?

In a takeover or a transfer of control, the squeeze-out mechanism can
help to attract socially-desirable takeover bids, since the bidder would
expect to become better off after free-riders have been taken out of the
picture. In addition, a holding company may pursue the interests of a
whole corporate group without any regard for each subsidiary’s minority
shareholders, if the holding company fully owns its subsidiaries.

Under Korean constitutional law, an individual is entitled to the peace-
ful enjoyment of his or her property.'®® However, this does not necessa-
rily mean that property rights should be placed above other rights
accorded by constitutional law. Minority shareholders’ property rights
can be limited, under reasonable and objective standards, for reasons of
public interest or mutual economic benefit.

Although protecting minority shareholders is a major concern for those
who oppose squeeze-outs, such protection could be achieved by the
imposition of strict procedural regulations and the payment of fair com-
pensation. Prohibiting squeeze-outs entirely is an excessive measure that
does not give fair weight to the importance of majority shareholders’ eco-
nomic activities.

135 There was a so-called double derivative suit in 2002 in which shareholders of
the parent company brought a derivative action on behalf of its subsidiary against the
subsidiary’s director. See Seoul High Court [High Ct.], 2002Na13746, Aug. 22, 2003
(S. Kor.); Supreme Court [S. Ct.], 2003Da49221, Sept. 23, 2004 (S. Kor.).

186 Dachanminkuk Hunbeob [The Constitution of Korea] art. 23 (S. Kor.).
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Recent Korean takeover statistics and the trend of taking companies
private show an increasing demand in the business community for
squeeze-out transactions.’” The KCC must endeavor to catch up with
rapid changes in the Korean business community. It is not a coincidence
that a number of other countries have recently introduced more flexible
squeeze-out devices in their own legal systems.?®

b. What is the Best Legislation for Squeeze-outs in Korea?

Creating legislative provisions for new squeeze-out devices would be
beneficial for Korean businesses. However, which squeeze-out devices
are best suited for the unique Korean business environment requires fur-
ther analysis. In evaluating the effectiveness of each potential squeeze-
out device, we may apply two criteria: (1) the costs of the execution of a
squeeze-out; and (2) the protection of minority shareholders.

First, from the cost-execution perspective, the supermajority type
mechanism seems to be the simplest of the three squeeze-out devices,
provided that the supermajority shares have already been obtained by a
controlling shareholder. This is because it does not require a tender offer
or a statutory merger. According to the supermajority squeeze-out
device in the Reform Bill of 2008, a dominant shareholder with 95% or
more shares would be able to invoke a squeeze-out without difficulty. It
is hard to tell, though, whether a cash-out merger and a tender offer
squeeze-out would cost less in practice.

Second, the protection of minority shareholders through fair compen-
sation has critical importance. While new squeeze-out devices are
required for various reasons, the interests of minority shareholders
should not be ignored in designing a new system. In fact, fair compensa-
tion to minority shareholders should be provided. However, estimating a
precise and fair price for shares is not an easy task. Once the compensa-
tion for minority shareholders has been decided by the company, it would
be very costly and time-consuming for them to deny the price and to rear-
range it. Thus, we need to design the process for squeeze-outs cautiously,
so that the majority shareholder may not expropriate the minority
shareholders.

Out of the three types of squeeze-out devices, the Reform Bill of 2008
adopted two: (1) a cash-out merger type; and (2) a supermajority type.
The tender offer type squeeze-out was not addressed. We need to com-
pare the three alternatives in the context of the two aforementioned situ-
ations: the “control-transferred” scenario and the “control-maintained”
scenario. In the control-transferred situation, the risk of minority share-

137 See supra Part IV.B.
138 For European countries, see van der Elst & van den Steen, supra note 77.

Japan also recently adopted cash-out mergers. See Kaisha-ho [Company Act], Act
No. 86, July 26, 2005, arts. 749 (1), 751(1) (Japan).
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holders’ being expropriated is not high.'*® The risk is not high, because
there is no controlling shareholder who is in direct conflict with minority
shareholders. If a third party has purchased a controlling block before
the squeeze-out offer, the purchase price could be a benchmark for fair
compensation. Thus, it seems that whatever squeeze-out device is used,
there would not be a serious threat to the minority. In a control-main-
tained situation, a tender offer squeeze-out device bears little risk of
being abused. Specifically, a majority or even supermajority shareholder
cannot entirely ignore the intent of minority shareholders in a tender
offer squeeze-out. In a cash-out merger type or a supermajority type
squeeze-out, however, a controlling shareholder with sufficient shares can
exercise her squeeze-out right without regard to minority shareholders.

In this author’s opinion, the Korean government should adopt the
tender offer type squeeze-out in future legislative amendments. It is true
that the supermajority type squeeze-out, as it exists in the Reform Bill of
2008 (art. 360-24), would provide a cost effective and simple way to
undertake a squeeze-out. In addition, one may argue cash-out mergers
would be a better squeeze-out device than tender offer squeeze-outs,
because the offeror tends to normally offer a higher price than pre-bid or
market prices. However, supermajority type or cash-out merger type
devices might be misused to undermine minority interests, especially
where the controlling shareholders’ interests are in conflict with the
minority. If the business practice and corporate governance in Korea
effectively monitor the majority shareholder and protect minority share-
holders from unfair treatment, the conflict between majority and minor-
ity may not be an important issue. However, statistics on international
corporate governance research demonstrate that minority shareholders in
Korea are subject to majority expropriation, and Korean corporate gov-
ernance has yet to be fully developed.'*®

If the Korean government were to adopt cash-out mergers and
supermajority type squeeze-outs, as was suggested in the Reform Bill of
2008, it needs to add some conditions to protect against possible exploita-
tion. For example, the court may apply a standard favorable to squeezed-
out shareholders or impose the burden of proof on the company or the
majority when deciding fair compensation to the minority.

139 See supra Table 2.

140 For example, according to the GovernanceMetrics International, an
international agency for corporate governance rating, Korea ranked 33rd out of 39
countries in a 2009 survey, GOVERNANCEMETRICS INTERNATIONAL, COUNTRY
RANKINGS AS OF SEPTEMBER 22, 2009 (2009), available at http://www.gmiratings.com/
Performance.aspx. According to Asia Corporate Governance Association, Korea
ranked 6th out of 11 countries in a 2007 survey, AsiA CORPORATE GOVERNANCE
AssociATION, CG WaTcH 2007: CORPORATE GOVERNANCE IN AsIA (2007), available
at https://www.clsa.com/the-independent-view/issues-that-matter.phpAsia-Pacific
Markets.
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V. CONCLUSION

This article began with a discussion of whether squeeze-out devices
should be allowed pursuant to the fundamental corporate law principle of
majority rule. In spite of concerns for minority shareholders, it seems
reasonable to seek legislation to minimize negative aspects of squeeze-
outs rather than to simply deny the mechanism altogether. In order to
reduce the risk of the majority’s exploiting minority shareholders through
squeeze-outs, squeeze-out legislation should be carefully designed to
guarantee fair compensation for minority shareholders.

For comparative research, this article reviewed squeeze-out devices
available in the U.S., UK., and Germany and classified them into three
categories: (1) tender offer squeeze-outs as in the compulsory acquisi-
tions in the U.K; (2) cash-out merger squeeze-outs as in the long-form
merger in the U.S.; and (3) supermajority type squeeze-outs as stipulated
in the German Stock Corporation Act.

On the other hand, a squeeze-out may be characterized by either con-
trolling shareholder or incumbent management (control-maintained
type) or outside investor (control-transferred type). This article showed
the difference in the risk of the majority’s exploiting minority sharehold-
ers. Specifically, tender offer squeeze-outs, whether combined with the
control-maintained or control-transferred type, is likely to provide fair
compensation. For cash-out merger type and supermajority type
squeeze-outs in a control-transfer situation, there is no critical risk of
expropriating minority shareholders. However, those two types of
squeeze-outs in a control-maintained situation might fail to provide suffi-
cient protections in the process of forcing the minority out.

The article then focused on Korea’s business environment and current
legislative amendments to explore the use of squeeze-outs in a develop-
ing economy with very limited squeeze-out devices. General justifica-
tions for squeeze-outs discussed above would apply to the Korean
economy as well. In addition, there are a number of pieces of evidence—
including the change in the trend in tender offers between 2002 and
2010—that show that Korean businesses are demanding new squeeze-out
devices.

The Korean government announced its plan to introduce cash-out
merger squeeze-outs and supermajority type squeeze-outs by drafting the
Reform Bill of 2008. This author supports this decision by the Korean
government to move in the direction of creating more flexible squeeze-
out mechanisms. However, the government should take into considera-
tion some of the unique features of Korean business practice and the fact
that Korea’s corporate governance system is based on an economy that is
still developing. Specifically, many Korean companies have dominant or
controlling shareholders, and the level of general protection for minority
shareholders is still limited in Korea.
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In this author’s opinion, the Korean government should adopt tender
offer type squeeze-out devices in future squeeze-out legislation. If the
Korean government, as was suggested in the Reform Bill of 2008, were to
adopt cash-out merger and supermajority type squeeze-outs, it needs to
be cognizant of the risk of expropriating minority shareholders and prop-
erly address this risk in its legislation. For example, the court may apply a
standard favorable to minority shareholders or impose the burden of
proof on the company or its majority when deciding what constitutes fair
compensation to be awarded to the minority. A harmonization of the
demand for squeeze-outs and the protection for minority shareholders
should always be emphasized in future discussions over new squeeze-out
legislation.
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ExuBiT 1: TENDER OFFERS FOR DELISTING
BETWEEN JAN. 2002 aND Oct. 2010M1*
Date of Offeror’s Shareholding
No. | Registration Target Company Offeror Ratio(%)**
Before | Intended | After
TO by TO TO
1 Oct. 15, 2003 Chemiglas Co., Essilor Korea Co., | 71.74 100 81.68
Ltd. Ltd.
2 | Mar. 10, 2004 | D.Y. Holding Ltd. D. Y. Holdings 83.63 90.74 | 90.74
Ltd.
3 | Mar. 30, 2004 Hanmi Bank Citibank Overseas 36.55 100 97.5
Investment Corp.
4 | Apr. 13,2004 | Korea Computer Korea Computer 75.4 100 95.7
Holdings Inc. Holdings Inc.
5 | Apr. 20, 2004 Chohung Bank Shinhan Financial | 81.15 84.92 84.92
Holding Co.
6 | Jun. 17, 2004 | Keukdong Electric Nexans Corp. 45.29 100 50.54
Wire Co.
Jun. 17, 2004 | Nexans Korea Ltd. Nexans Corp. 50 100 82.03
Jul. 20, 2004 Busan Mutual Park, Yeon-Ho 99.09 100 99.55
Savings Bank (Individual)
9 Sep. 9, 2004 Auction Co., Ltd eBay KTA (UK) 97.04 100 99.73
Ltd.
10 | Sep. 20, 2004 Good Morning Shinhan Financial | 56.53 57.44 56.80
Shinhan Securities Holding Co.
Co., Ltd.
11 | Oct. 12, 2004 Seah Metal Co., Seah Holding 79.99 100 92.83
Ltd. Corp.
12 | Nov. 29 2004 Sewon Chemical Misung Trading 48.87 100 96.00
Co., Ltd. Corp.
13 | Dec. 20, 2004 | Dongseo Industrial | Dongseo Industrial | 59.58 100 80.11
Co., Ltd. Co., Ltd.
14 | Feb. 2, 2005 Isu Ceramics Co., Isu Corp. 69.55 100 93.08
Ltd.
15 | Feb. 17,2005 | Shin Dongbang CP CJ Corp. 94.9 100 98.34
Co., Ltd.
16 | Apr. 15,2005 | KDB Capital Inc. The Korean 97.49 100 99.53
Development Bank
17 | Apr. 19, 2005 | Pacific Glass Inc. AmorePacific 76.78 78.68 78.54
Corp.

141 Al data is from the tender offer reports submitted to the Financial Supervisory
Service of Korea. See Financial Supervisory Service of Korea, Data Analysis,
Retrieval and Transfer System (DART), available at http://dart.fss.or kr.
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Date of Offeror’s Shareholding

No. | Registration Target Company Offeror Ratio(%)**

Before | Intended | After
TO by TO TO
18 | Aug. 5, 2005 PKL Co., Ltd. Photronics, Inc. 89.98 100 96.51
19 | Jun. 12, 2007 LG Card Co. Shinhan Financial 85.7 100 93.36
Holding Co.
20 | Nov. 1, 2007 Hankuk Electric Asahi Glass Co., 62.76 100 71.47
Glass Co., Ltd. Ltd
21 | Sep. 22,2008 | Pulmuone Co., Ltd. | Pulmuone Holdings | 57.71 100 89.12
Co., Ltd.
22 | Oct. 15, 2008 iRevo Co., Ltd. iRevo Assa Abloy | 45.33 90.14 81.52
Korea Co., Ltd
23 | Dec. 2,2008 | Pulmuone Co., Ltd. | Pulmuone Holdings | 91.97 100 94.67
Co., Ltd.
24 | Jun. 19, 2009 CDNetworks Co., Oak Asia 59.69 86.86 77.62
Ltd. Infrastructure, LLC
25 | Oct. 30, 2009 Sung Woo Mold Lee, Myung-Geun | 72.81 100 96.52
Co., Ltd. (Individual)
26 Oct. 7, 2010 Hankuk Electric Asahi Glass Co., 78.57 100 95.87
Glass Co., Ltd. Ltd.

* The shadowed boxes (19 cases) indicate voluntary tender offers directed to eliminate all

minority shareholders.

** In calculating the ratio, the shares held by those specially related to the offeror (e.g., family
members of the offeror) were added to the offeror’s shares.






